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with reference to which the parties ''really intended" to contract,
notwithstanding that in order to give validity to a contract in-
valid by that law the parties may ' 'assert their intention to
contact with reference to another law" (h). The author in an-
other place (i) calls this real intention the "bona fide intention",
and in effect explains that this intention must be to contract
with reference to the law of a country with which the trans-
action is really connected. The author uses the word "absurd"
twice in some passages which are worth quoting in full, be-
cause they seem to be a statement of the1 essence of the author's
theory, "and because they contain some interesting examples (j) :

The propeor law of a contract, it maJy be objected, is the law
chosen by the parties and intended by them to govern the contract.
If, then, it may be argued, the proper law of a contract determines
its material validity, the legality of an agreement depends upon the
will or choice of the parties thereto; but this conclusion is absurd,
for the very meaning of an agreement or promise being invalid is that
it is an agreement or promise which, whatever the intention of the
parties, the law will not enforce; the statement, for example, that
under the law of England a promise made without a consideration
is void, means neither more nor less than that the law will not en-
force such a promise even though the parties intend to be legally
bound by it, nor can they defeat this rule by agreeing that Scottish
law shall govern their agreement. The same objection is sometimes
put in another shape. X and A enter in England into a contract to
be performed partly in England and partly in another country, e.g.,
Mauritius. It is valid by the law of England, but invalid by the
law of Mauritius. Is the contract to be held valid or not? If you
look to the intention of the parties, you are bound to presume that
they meant to contract with reference to the law which makes the
contract valid. Hence, where there is a question between two pos-
sible laws under one of which a contract is, and under the other of
which a contract is not, valid, the contract must always be held valid.
But this result is absurd. . . . What is contended for is that the bona
fide intention of the parties is the main element in determining what
is the law under which they contract. ... No doubt, in deciding this
matter, the court must regard the whole circumstances of the case.
As regards the interpretation of the contract, the expressed inten-
tion is decisive; as regards its material validity or legality, this is
not quite so certainly the case. If it is clear they meant to contract
under one law, e.g., the law of England, no declaration of intention
to contract under another law so as to give validity to the contract
will avail them anything. But this result follows because in the
view of the court their real intention was to enter into an English
contract.

(h) Dicey, op. cit., notes to rule 161, sub-rule 1; 4th ed. 1927, p.
628, footnote (v), 5th ed. 1932, p. 668, footnote (g).

(i) Dicey, op. cit., appendix, note 22.

(j) Dicey, op. eit., appendix, note 22. The passages are quoted
here as they appear in the 5th edition (1932), pp. 964-965, slightly
varied from corresponding passages of the 3rd edition (1922) by
Dicey and Keith and the 4th edition (1927) by Keith.